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In a previous art icle in t his journal, I remarked t he di0icult y of  f inding
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lit erary exemplars of  t oday’s out look on social problems such as race and
sex.  Some American law professors have decided t o furnish t hose
exemplars t hemselves, by writ ing st ories. This is a bold advance over
“law and lit erat ure” scholarship t hat  is convent ional in form and merely
argues for a great er role of  imaginat ive lit erat ure in legal t hought . I want
t o describe and evaluat e t his new direct ion of  t he law and lit erat ure
movement , which I shall call “legal narrat ology,” and t o relat e it  t o
narrat ive t heory on t he one hand and t o t he use of  narrat ive in t he law
it self  (as dist inct  from writ ing about  law) on t he ot her.

Alt hough fict ion by law professors on legal t hemes is not  ent irely new,
 t he scale of  t he new legal narrat ology, and it s predominant ly

“opposit ional” charact er, are new. Moreover, “st ory” (or “narrat ive”) is
not  synonymous wit h “fict ion.” Plat o’s dialogues are f ict ions, but  not
st ories. And a st ory can be t rue or false, while a f ict ion, even if  not
complet ely “made up,” invariably cont ains false part iculars t hough it  will
o;en cont ain a heavy admixt ure of  lit eral t rut hs, for inst ance a gallery of
real people t hinly, and somet imes not  at  all, disguised as f ict it ious. Some
legal narrat ologist s, such as Derrick Bell, writ e out right  f ict ion, in his case
science-fict ion st ories plainly not  o0ered as lit erally t rue, while ot hers
writ e st ories t hat  purport  t o be aut obiographical and so are o0ered as
lit erally t rue; yet  not  only are t he st ories unverif iable, but  t he st ory
mode, and somet imes specif ic det ails, undermine t heir veracit y. 

The st ories writ t en by legal narrat ologist s are explicit ly didact ic, and
so invit e et hical crit icism in a way t hat  most  lit erat ure, I believe, does
[End Page 292] not .  I will discuss t he aest het ic dimension of  t hese
st ories only insofar as it  a0ect s t he fulf illment  of  t he st ories’ didact ic
aims. Yet  it  is not  t hose aims t hat  make t his t he right  approach for me t o
t ake; a great  deal of  lit erat ure was in it s origin didact ic. It  is t he absence
from most  of  t hese st ories of  anyt hing else wort h at t ending t o.

A st ory is a sequence of  event s invent ed, select ed, emphasized, or
arranged in such a way as t o vivify, explain, inform, or edify. St ories “must
have beginnings, middles, and ends” and must  be “so const ruct ed t hat
t he mind of t he list ener, viewer, or reader [can] t ake in t he relat ion of
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beginning, middle, and end” and “see t he end as ent ailed by a process.” 
The st ory need not  be t rue, but  it  must  be coherent , int elligible,
significant .

Ubiquit ous in hist ory, biography, lit erat ure, myt h, and most  religions,
st oryt elling plays a smaller but  st ill import ant  role in ot her f ields as well.
One of  t hese f ields, surprisingly, is economics, where “st ory,” cont rast ed
wit h a formal model, denot es t he informal, int uit ive explanat ion—o;en
indeed st ory-like—of an economic phenomenon. St ories play a big role in
t he legal process quit e apart  from t he new opposit ionist  legal
st oryt elling. In a t rial, t he plaint i0 and t he defendant  each t ell a st ory—
act ually a t ranslat ion of  t heir “real” st ory int o t he narrat ive and rhet orical
forms aut horized by law—and t he jury chooses t he st ory it  likes bet t er. (If
it  is a criminal case and t he defendant ’s confession is placed in evidence,
t here is a st ory wit hin t he st ory.) This is not  how t he law concept ualizes
t he t rial process. The law requires t he plaint i0 t o prove each element  of
his claim by a preponderance of  t he evidence (beyond a reasonable
doubt  if  it  is a criminal case), and likewise t he defendant  if  he pleads any
a0irmat ive defenses. Ronald Allen has shown t hat  if  t his, t he o0icial
account  of  t he t rial process, were t aken lit erally, plaint i0s would win
cases in which t he likelihood t hat  t heir claim was valid was act ually very
slight .  He argues convincingly t hat  what  really happens in a t rial is t hat
each side t ries t o convince t he jury t hat  it s st ory is more plausible t han
t he ot her side’s. 

The Supreme Court  has magnified t he st ory element  in t he
sent encing phase of  capit al...
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