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66 The Eclipse of the States in the U. S. Senate 

rather than as an institution that protects the interests and autonomy of the constituent states 

especially during the late 20th century, states have been less and less able to depend on the U. S. Senate, as well as the 

Representatives, to protect their prerogatives as sovereign polities, even 

been regarded as one of the “political safeguards” of U. S. federalism.1 

system with the status of constituent political communities in other federal systems. Compared 

have very substantial governmental, political, fiscal, administrative, and personnel autonomy. For example, if a gigantic earthquake were to split

California from the U. S. mainland and send the Golden State floating out into the Pacific Ocean, California, with a population larger than that of

Canada, would have a fully functioning government under its own constitution and would be the 

GDP. On the other hand, compared to some other federal countries, the United States is more centralized, and the federal government exercises

more authority over the states than is true in more non-centralized 

decline of state autonomy in the face of rising federal power within the United States from 1789 to 

earliest federal arrangements in what became the United States were confederal. As 

Congress of 1781–89, each of the 13 colonies and then states was represented equally in these bodies and, in 

state had one vote in the Continental Congress and 

states in Congress was needed to pass legislation, and a unanimous vote of all 13 

confederal government had no effective executive capacity and no independent 
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exercise only those powers explicitly granted to it. It had no implicit or implied powers and, thus, no authority to 

creative interpretation of the Articles of Confederation. Even 

individuals. 1 Wechsler, Herbert 1954. The Political Safeguards of Federalism: The Role of the States in the Composition and Selection of the

National Government. Columbia Law Review 54 (4), pp. 543-560. 

conscript men into military service, enforce its own laws, and enforce the terms of treaties. Although the Articles spoke of “perpetual Union”, the

confederation would have been powerless to prevent secession. However, no state sought secession, in part because the 

dominant and entirely sovereign partners in the confederation and 

important starting point for this essay is that the United States 

the weaknesses of the Articles of Confederation and thereby reduce the power of the states 

government. Although the framers of the U. S. Constitution did not set out to destroy the states or subordinate them to the 

the framers of the Constitution certainly were engaged in a nationbuilding exercise, not a state-building exercise. 

Papers”, Alexander Hamilton, James Madison, and John Jay, who wrote in defense of the proposed Constitution in 1787–88, certainly envisioned

the United States becoming a vast commercial republic. Shortly thereafter, Hamilton, serving as Secretary of the Treasury 

Washington, sought to deploy the powers of the new federal 

Eclipsing Federalist Dynamics Consequently, the United States Constitution partially eclipsed the states from the outset, an eclipse accepted by

the states, given that all 13 states ratified the Constitution in 

founding, has been typical of U. S. history. That is, as the partial eclipse of 1788 has become an 

have, more often than not, supported this growing eclipse. The states have rarely been sufficiently united to resist federal encroachments upon

their traditional prerogatives. This highlights a second important point. All 13 states ratified the U. S. Constitution, 

they did not see in that document any significant threat to 

1959, however, the federal government has often been able to increase its power gradually and incrementally over the states by dividing and

conquering the states, so to speak. The states rarely take an unanimous position against a federal law or policy, and whenever they do achieve

unity, it is usually a weak position based on the lowest common 

United States was founded on principles of liberal 

Catalonia, and other communally oriented states that tend to fight arduously for 

50 U. S. states is essentially a voluntary association made up of the people who happen to live in the state. Because the United States is a nation of

immigrants, each state is a polyglot polity, and no 

motherland. In addition, given the high level of mobility of people in the United 

migration. Hence, while residents of the states have certain political and fiscal interests in autonomy and selfgovernment, they do not have a

primordial attachment to the autonomy of a particular 

especially fastidious about which government does what in the federal system so long as 

Forum shopping, and especially seeking to enhance the federal forum, has been a factor in American federalism since 

become even more salient since World War II, as the federal government has entered more and more policy fields. Hence, if one fails to achieve

one’s objectives in the state arena, one turns to the federal arena. 

election of Ronald Reagan to the presidency in 1980, led more and more activists to view 

to their policy interests than the federal government, the Republicans in control of the Congress and the White House eagerly expanded federal

power in order to restrain state policy activism, or what 

D. C., had no interest in supporting a resurgence of states implementing liberal Democratic public policies, just as Democrats in Washington, D.

C. have never had an interest in supporting state activism to implement conservative Republican public policies. Both political parties have long

had leaders eager to nationalize their policy preferences at the expense of state policy-making. Consequently, the 2008 election of Barack 

to the presidency will not alter the historical trend toward centralization. 

the U. S. Constitution, which abolished the confederal government and established a comparatively stronger federal government having the

authority to legislate for individuals and, thereby, regulate commerce or the economy, levy taxes, conscript men into military 
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own laws, and enforce treaties. This new federal government, moreover, came into power with an independent executive (i. e., the president) and

independent courts. This new federal government also acquired implied powers, namely, the ability to expand its power through constitutional

interpretation through the “necessary and proper” clause (Article 1, Section 8). The U. S. Supreme Court soon interpreted this 

leading critics to accuse the Court of converting the clause into an 

enacted pursuant to it, and treaties to be the supreme law of the land, thus overriding any conflicting state constitutions and state laws. 

Bowman, Ann O’M. and Richard C. Kearney 1986. The Resurgence of the States. Englewood Cliffs: 

Wheaton 316 (1819). 69 Eclipsing Constitutional Rules 

the rules that governed the Confederal Congress. With only a few exceptions (e. g., 

vote), voting in both houses of the U. S. Congress is by a simple majority of a quorum of the members of each 

the U. S. Congress to pass laws than was the case 

as the states’ house, is the last institutional vestige of the Confederal Congress, weakened the impact of the 

Congress. For one, although each state is equally represented in the Senate by two senators, a 

to cast their votes together as a bloc. Thus, voting in the Senate is by the 100 individual senators, not by the 50 states. 

rules established by the Constitution are quite different from 

from the same state may vote differently on a bill, even if they belong to the same political party. For example, on May 25, 2006, the U. S. Senate

approved an immigrationreform bill by a vote of 62-36. For that vote, ten states, each having two Republican 

senators vote differently on the bill, one voting 

each represented by two Democratic senators, the Democratic senators in each 

senator, Arlen Specter, a somewhat liberal Republican, voted “yes” on the immigration bill, while our other 

conservative, voted “no” on the bill. Which senator, then, best represented the interests of the Commonwealth of Pennsylvania? 

example, 24 senators, almost one-quarter of the Senate, split votes not only 

the independence of each senator, coupled with relatively weak political-party 

autonomy, even though they may represent the sentiments of a substantial portion of their state’s population. 

states are quite polyglot. This diversity makes it impossible, in most cases, to claim that any given state has a single, unified interest to represent in

Congress. For example, Pennsylvania’s electorate has long been almost 

culture also has been described as one anchored by two liberal, cosmopolitan centers, one on the 

(Pittsburgh) with Alabama occupying the state’s 

same year. This staggered election arrangement increases the possibility that a state’s two senators will 

being a Democrat, the other being a Republican. Even if a state’s two senators belong to the same party, they might reflect different 

conditions or political coalitions prevailing in different election years. Again, 

the U. S. Senate. 70 These two features of the very constitution of the U. S. Senate, therefore, sharply undermine the role of senators as

ambassadors from sovereign polities seeking to maintain 

the Constitution, but rather a design preference supported by those framers in 1787 who 

Senate is commonly (though erroneously) viewed as the upper house, 

because only one-third of its members stand for election during any two-year election cycle, and that 

constituencies, the Senate, more often than the House, has been regarded by ambitious senators as a national forum in which they 

opportunity to shed their ambassadorial coat and assume the role of national 

nineteenth century include Senator Daniel Webster (1782–1852) of Massachusetts and Senator Henry Clay 

Senate, more often than the House, is viewed as a pathway to the 

popular election of the president became widespread in 1824, 37 men have held the presidency. 

within 12 years of their election to the presidency, ten (27%) had been governors, ten had been vice president (27%) – though 

ascended to the presidency because of the death of a president not 

(14%) had been U. S. senators, three (8%) had been U. S. House members, and three (8%) had 



senators, hope springs eternal, as reflected in the number of U. S. senators who sought or won their party’s nomination for 

and in 2004. A large number of U. S. senators sought the 2008 

White House since Senator John F. Kennedy won the 1960 presidential election. 

constitutional design features were mitigated by the fact that senators were not elected by the people; instead, they 

legislatures. However, legislative selection of senators, in 

state autonomy. For one, during the early decades of the federal republic, state legislatures often tried to instruct their senators on how to vote in

the Senate. Senators, who have no constitutional obligation to comply with such instructions, regularly ignored 

disagreed with them, and state legislatures abandoned instruction by the mid-nineteenth century. In addition, state legislative appointment of

senators could also produce two senators from different parties if the legislature changed party hands between the appointment of one senator

and the second senator. At the same time, if faced with strong opposition from the state legislature, many 

rather than seek legislative appointment to another 

century than in the twentieth century. This comparatively high turnover in the Senate, 

though House members have 71 always been elected by the people, weakened the institutional capacity of the Congress 

shielded the states from overly aggressive federal legislation. 

autonomy can be seen in the rather inconsequential effects of ratification of the Seventeenth 

require the direct election of U. S. senators by the people of each state. Although recent research suggests that soon after 1913, 

Republican senators, became less partisan and more moderate or 

that directly elected senators became more or less willing to defend state autonomy in the 

Factors Slowing Eclipse If the institutional design of the Congress, even the Senate, is not obviously weighted 

then what factors did serve to substantially protect 

assault? Two important factors were weak institutional capacity reflected in high turnover 

capacity. The federal government did not have substantial tax power. Its revenue sources were narrow – mostly tariff duties, excise taxes, and land

sales – all of which were politically charged and highly controversial revenue sources. The federal government was not granted the authority to 

taxes on personal and corporate incomes until the Sixteenth Amendment to the 

the amendment to require popular election of senators. Even then, however, the federal government did not 

tax power until World War II. As late as 1927, spending by the federal government amounted to only 31% of all own-source government

expenditures in the United States, compared to 52% for local governments and 

to 77% in 1958, fluctuating thereafter in the 62–69% range (64% in 2006). 

United States. Each national political party was, essentially, a confederation of the independent state 

decentralized, almost confederated, assemblies 

in 1800 and then highly institutionalized after the creation of the modern Democratic Party in 1828. Most important, through this party structure,

local and state government officials were able to have significant impacts on the voting behavior 

party control to restrain federal invasions into what state and local officials regarded as their sovereign prerogatives. Consequently, even though

senators often voted along national-party lines, they were constrained to be state friendly by the political parties themselves. 

perhaps even more important, was the role of the South in protecting state autonomy. Prior to the Civil War of 1861–65, the southern members of

72 Congress stoutly resisted any federal legislation that might endanger the institution of 

efforts to abolish polygamy in the Mormon-controlled territory of Utah were defeated by southern members of Congress who feared that federal

legislation abolishing polygamy would establish a precedent for federal intervention into the domestic legal systems governing slavery and family

life in the southern states. It was only after the defeat of the South in the war that 

supremacy was restored in the southern states by the 1890s, however, white southern members of Congress again asserted their power to protect

state autonomy, or what was commonly called states’ 

successful in protecting states’ rights. During President Franklin D. Roosevelt’s New Deal era of the 1930s, both southern 

strong Democratic political machines in most northern cities ensured 



example, massive federal regulation of the U. S. economy was strongly supported by many state 

regulation of banking, telecommunications, and some other sectors of the economy was established or maintained; and some sectors, such as

insurance, were preserved for exclusive state regulation. Social welfare 

on excluding agricultural workers and household servants from Social Security; other welfare programs were intergovernmental, with state and

local officials determining eligibility. The Fair Labor Standards Act of 1938 (i. e., minimum wage and working hours) originally 

private sector, not to the employees of state and local governments. 

institutional and fiscal capacities and the confederated structure of the national political-party 

up, served to restrain the eclipse of state powers by the federal government for approximately 175 years. 

constitutional restraints on federal power collapsed during the 1960s. Given 

Senate, are tilted against protecting state autonomy, there were few effective constitutional barriers 

socio-political forces overwhelmed the nonconstitutional barriers. 

for social movements and for focusing public attention on the federal government in Washington, D. C. Most important, television changed

political campaigns, reducing the role of local political-party foot soldiers in mobilizing voters and vastly increasing the role 

groups able to fund costly television advertising for their favored 

finance their own campaigns with less and less reliance on state and local party organizations and elected officials. 

played a pivotal role, too. During the 1960s, it nationalized 

by state and local governments, as well as the federal government. Beginning, as well, 

down race segregation in public schools, the Supreme Court massively expanded federal power not only to protect individuals’ rights but also to

reform state and local governments.4 Although this 

the federal courts had achieved unprecedented levels of rights protection and 

little retreat, except in rights guarantees for criminals. 

representation in both the U. S. House of Representatives and the state legislatures from 

districts conformed to county and municipal boundaries, thereby emphasizing the representation of local government jurisdictions rather than

individuals and social groups in legislative bodies. Counties, 

of organization is what gave the national party system a confederated structure, the 

door to party nationalization. The full impact of the new apportionment system was felt in the early 1970s, at which 

individualistic and “atomistic”7, as members became more 

less attentive to hometown state and local government officials viewed as colleagues bound 

movement forces increasingly insisted that the parties use primary 

dogcatcher to members of Congress and the president. Primary elections take the selection of party 

party officials by allowing rank-and-file party members to vote on who will be put forth as the party’s candidates for offices. The 

election was the last in which “party bosses” played major and decisive roles in selecting the Democratic and Republican Party nominees for

president. In short, there was a massive transformation of the party system during the 1960s 

local party leaders and elected government officials significant clout over members of both the Senate and the House, because these state and local

party actors had substantial control over the electoral fortunes 

members of Congress were no longer beholden to state and local party and government offi- 

Brown v. Board of Education, 349 U. S. 294 (1955). 

377 U. S. 533 (1964). 7 Hertzke, Allen D. and Ronald M. Peters, eds. 1992. The Atomistic Congress: An Interpretation of 

Armonk: M. E. Sharpe. 74 cials for electoral success. Consequently, as U. S. Senator Carl Levin (Dem., Michigan) 

is no political capital in intergovernmental relations.” 

the black civil-rights movement led by the Rev. Dr. Martin Luther King, Jr., triggered massive federal intervention into the southern states,

including the use of U. S. marshals and U. S. troops to enforce desegregation. Massive southern white resistance 

convinced many Americans that the South’s defense of 



scientist William H. Riker declared: “[I]f in the United States one disapproves of racism, one should disapprove of federalism.”8 Second,

industrialization and modernization of the South, which had begun during World War II, moved the South toward the 

of American politics. Third, growing migration from the 

conditioning (i. e., cooling systems) and the construction of modern highways, began to alter 

population of Georgia increased from 3.4 million in 1950 to 9.3 million by 2006 (174% increase), and the Texas population 

million to 23.5 million (205% increase). Meanwhile, the population 

(18% increase). Consequently, while southern states have gained seats in the U. S. House of 

the House, neither the House nor the Senate has become more protective of federalism because the South, while still more 

than the rest of the country, is no longer a defender of states’ 

movements for women, Indians, Hispanics, persons with disabilities, homosexuals, and others. During the 1960s 

rights movements almost unanimously and uniformly saw 

government was seen as the champion of individual rights against the oppressions of states’ 

(1981–89) and, then, the 1994 capture of Congress by Republicans led these movements to regard the states as newly 

interests; however, these movements ultimately want federal 

to maintain the federal guarantee of abortion nationwide; they do not wish to return to a 

state policies from prohibition to permission. Similarly, proponents of gay marriage are currently working state-tostate to obtain rights to marriage

(e. g., Massachusetts) or civil unions (e. g., Vermont) 

politically feasible. Should it become feasible, however, proponents will act swiftly 

states and guarantee gay marriage or civil unions nationwide. In turn, opponents of abortion, gay marriage, and 

policies that will displace state laws and institutionalize their preferences nationwide. 

Significance. Boston: Little, Brown, p. 155. 75 Other movements spawned by these rights movements, such as movements to protect 

and the environment, also have favored expansions of federal power.9 

adequately with national and global phenomena and (2) states have little incentive to regulate the 

environmental pollution and weak consumerprotection laws because such regulation will cause business firms to flee their states. 

these movements turn to the states for action when Republicans control the White House and/or Congress, these movements quickly seek federal

action when Democrats control federal institutions. 

expand federal power. As more and more businesses began to operate across state 

diverse regulatory regimes. Hence, they sought federal preemptions (i. e., displacements) of state laws so as to build 

nationwide. Globalization has fostered federal regulation, too, as 

marketplace. The European Union, for example, has also strongly protested various state barriers to a uniform national market. For the most part,

therefore, big business prefers to be regulated 

forces outlined above, therefore, have given rise to coercive federalism10 

unprecedented increases since the 1960s in federal preemptions of state-local powers, federal mandates 

imposed on state and local governments, intrusive 

governments, federal encroachments on state tax bases, federal-court orders and 

of state criminal law. Conclusion The United States Senate has often been viewed as a great bastion of federalism, protecting the constitutionally

reserved powers of the states. This view is due partly to the 

institutions have been models for many other federations. However, the Senate was not designed constitutionally to be a strong defender of state

powers against federal power. Instead, perhaps recognizing that prevailing socio-political and cultural forces would 

power in the new republic, the proponents of enhanced 

individuals, providing for staggered elections in which only one-third of the Senate 

1970; more than 20 million people participated in that event. 

Housing, Fragmentation, and Preemption, 1780–1992. Journal of Law and Politics 9 (2), pp. 333-433; Kincaid, John 
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The Atomistic Congress: Interpretation of Congressional Change: Interpretation of Congressional

Coercive Federalism. Annals of the American Academy of Political and 

providing that no state’s two senators are elected at 

political parties. Proponents of federal power might have weakened the Senate 

rights who sought to preserve in the Senate some features comparable to the Confederal Congress, such as 

Senate. Many supporters of states’ rights did not have 

that socio-political and cultural forces would restrain federal power and direct it 

part, those forces prevailed for about 175 years. But once those forces collapsed during the 1960s, the Senate 

institutional incentives to rally around states’ rights. 

the nationalization and centralization of the federal system. 

States, and there has been no public outcry to revive federalism. The system continues 

constitutional changes have been made to the structure of the federal system. While policy-making is increasingly dominated by 

government, policy implementation remains mostly intergovernmental, and 

rely on state and local governments to be the workhorses of domestic policy implementation, thus giving 

like those found in systems of executive federalism. At the same time, the states still retain considerable policy vigor, enacting laws in 

of federal action and even occasionally challenging the federal government 

perform better than the federal government.12 Nevertheless, federal preeminence is likely to continue eclipsing 

future. 11 Kincaid, John 2008. Contemporary U. S. Federalism: Coercive Change with Cooperative Continuity. 

Federals 6, pp. 10-36. 12 Kincaid, John 2007. State-Federal Relations: A Policy Tug of War. Book of the States 2007. Lexington: Council of State

Governments, pp. 19-24. 77 The Australian Senate: Form, Function and Effectiveness 

were well aware of the conceptual difficulties in accommodating responsible government with federalism. Under the system of 

government, a government is formed from and is accountable to the popularly elected House of Parliament. It ceases to hold office when it loses

the confidence of that House. Federalism entails a division of power and a system of checks and balances. As Brian Galligan has put it more

recently, “[t]he purpose of responsible government is to unify and consolidate political power whereas that of federalism is to fragment and

circumscribe its exercise.”1 The modern Australian Senate continues to manifest the tensions between these principles. But it does so as a House

thoroughly dominated by Party allegiances and in which territorial representation is vastly attenuated. It 

government much of the time, not because it represents 

Constitutional Design 1.1 Composition and Representation 

three components of the Federal Parliament in which the legislative power of the Commonwealth is vested (the others are the Queen and the

House of Representatives). In accordance with the traditions of British bicameralism, the concurrence of all three components of the Parliament is

necessary to enact legislation. The Constitution entrenches the basic structural principles regarding the composition 

method by which it is to be elected, but enables the Parliament to 

Constitution provides that the Senate “shall be composed of senators 

the use of an electoral college or the selection of senators by State Parliaments. Senators are chosen 

the Australian Research Council through a Discovery 

(DP0450991). It reflects the state of the Senate in mid 2006 when the paper on which it is based was 

her comments. 1 Galligan, Brian 1995. A Federal Republic: Australia’s Constitutional System of Government. Cambridge: Cambridge University

Press, p. 47. See also p. 48: “Federalism enshrines complicated procedures and conflicting institutions within the democratic process in order to

refine and restrict the majority will. Responsible government consolidates the majority will of the people for its effectiveness.” 

leave out the initial provisions that applied under the Constitution until the Commonwealth Parliament enacted its own legislation on these

matters.
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