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Abstract
A cardinal axiom of international human rights law is that the prohibition

against torture, cruel, inhuman and degrading treatment is absolute in the
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sense that no exception can be accepted, defended, justified, or tolerated in

any circumstance whatever. Yet, for several reasons this is deeply

problematic. For a start, since absoluteness is not an express, inherent,

self-evident, or necessary feature of the provisions in question, this status is

a matter of attribution rather than, as the orthodoxy holds, inherent legal

necessity. Other non-absolute interpretations are not only possible, but

expressly underpin similar prohibitions in some celebrated national human

rights instruments. It does not follow either, because the term ‘cruel,

inhuman or degrading treatment’ is typically included in the same clauses

which prohibit torture, that each of these very different types of harmful

conduct must necessarily share the same status. The much-repeated claim

that the prohibition is absolute in principle but relative in application is also

unconvincing. Finally, it is not merely morally or legally, but also logically

impossible for each of two competing instances of any ‘absolute’ right to be

equally ‘absolute’ in any meaningful sense. The prohibition against torture,

cruel, inhuman and degrading treatment in international human rights law

can, at best therefore, only be ‘virtually’, rather than strictly, absolute. It

applies, in other words, in all but the rarest circumstances but not, as the

received wisdom maintains, to the exclusion of every possible justification,

exoneration, excuse, or mitigation.
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